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SEPARATION OF POWER IN THE INDIAN
CONSTITUTION: ACOMPARATIVE STUDY WITH
THE US, BRITAIN, CANADA, GERMANY

AND OTHERS

AUTHORED BY - SURAJ SAMUI

ABSTRACT

Separation of powers is one of the most important ideas in modern democracies like India,the
United States, Britain, Canada, and others. This principle says that the government's powers
should be spread out among different branches or institutions so that none of themcan get too
powerful and start abusing their power. In this paper, we will provide a comparative study of the
separation of powers in the Indian Constitution with that of the United States, Britain, Canada,
and other countries. We will look at how the executive, legislative, and judicial branches of
government are set up and what they do in these countries. We will also look at how the separation
of powers works in each country, includingthe role of the constitution, the relationship between
the branches, and how political andsocial factors affect the system. The study will show how
the separation of powers works in different democracies and how important it is for keeping a

balance of power and protecting people's rights and freedoms.

Keywords:

Separation of powers, modern democracies, India, United States, Britain, Canada, Government,
Powers, Branches, Abuse of power, xecutive, Legislative, Judicial, Constitution, Balance of
power, Protecting rights, Freedoms, Comparative Study, Political factors, Social factors,

Institutions

INTRODUCTION

The idea of separation of powers is a key part of most modern democratic constitutions, such as
those of India, the United States, Britain, Canada, and many others. However, the precise form

and implementation of this principle can vary among different countries.
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In India, the Constitution says that the three parts of the government (the Legislature, the
Executive, and the Judiciary) should have different responsibilities. The legislature is responsible
for making laws, the executive implements them, and the judiciary interprets them. However,
there are certain checks and balances built into the system to ensure that no one branch of
government becomes too powerful. For instance, the President has the authority to veto bills
passed by the Legislature, but a two-thirds majority in both houses of Parliament can override
this veto.In the United States, The Constitution also provides for a separation of powers among
the three branches of government: the legislative, executive, and judicial. However, the system in
the US is more rigid than in India, with a clear division of powers between the federal government
and the state governments. The federal government has limited powers, with most powers
reserved for the states.! In Britain, the separation of powers is less clear, as there is no written
constitution. Instead, the principle is based on the traditional division of powers between the
Crown, Parliament, and the courts. In reality, though, the executive branch has a lot of power
because the Prime Minister and Cabinet have a lot of control over both the legislative and judicial
branches.In Canada, the separation of powers is also based on the traditional division of powers
between the executive, the legislature, and the judiciary. However, as in Britain, the executive
branch has significant powers, and the Prime Minister and Cabinet play a central role in the

government.

Overall, the idea of separation of powers is a key part of modern democratic constitutions.
However, its exact form and implementation can vary from country to country, depending on its

history, political culture, and legal traditions.

BACKGROUND

The idea of separation of powers is one of the most important parts of modern democracies, and
it is also an important part of the Indian Constitution. The idea of separating powers among
different organs of the government goes back to the ancient Greek philosopherAristotle, who
divided the functions of the state into three branches: legislative, executive,and judicial. In the
Indian Constitution, the separation of powers is not absolute but is subject to some limitations.

The Constitution establishes three branches of government: the legislature, the executive, and the

1 "The Federalist Papers" by Alexander Hamilton, James Madison, and John Jay
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judiciary. The Legislature is responsible for making laws; the Executive is responsible for
implementing those laws; and the Judiciary is responsible for interpreting those laws. In
comparison, the 2 United States has a similar system of separation of powers, but the branches are
more independent of each other. The US Constitution creates three independent branches of
government: the legislative branch (Congress), the executive branch (President), and the judicial
branch (Supreme Court). Each branch has separate powers and functions, and each branch serves

as a check and balance on the other two.

On the other hand,® Britain does not have a strict separation of powers. The British system of
government is a parliamentary democracy, and the powers are concentrated in the hands ofthe
legislative branch, which is the Parliament. The Parliament is in charge of and givespower
to the Executive Branch, which is led by the Prime Minister. The judiciary is independent but
does not have the same power as in the US or India.* Canada has a similar system to Britain, with
a parliamentary democracy and a fusion of powers between the executive and the legislature. The
judiciary is also independent but has less power than in the US or India.Other countries, such as
Australia, Germany, and France, have their own unique systems of separation of powers, which
are a combination of different elements from various systems.In short, the Indian Constitution
sets up a system of separation of powers with some limits, while the US has a more independent
system, Britain and Canada have a combination of powers, and other countries have their own

unique systems.

MEANING

The separation of powers is a political theory that says the powers of the government shouldbe
split between different parts or organs of the government, each of which has its own dutiesand
tasks. The purpose of this separation is to prevent any one branch or organ of governmentfrom
becoming too powerful and thus to ensure that no individual or group can dominate orcontrol

the entire government.® Most of the time, the legislative, executive, and judicialbranches are

2 "Constitutional Government in the United States" by Woodrow Wilson

3 "The Rule of Law" by Tom Bingham - This book examines the importance of the rule of law in British

constitutionalism, including the role of the separation of powers in protecting individual rights.

# Political Research Quarterly by Mayra Vélez Serrano, Kevin M. Wagner

5 Separation of Powers in Practice" by Thomas Lundmark: This book explores the meaning and practice of the

separation of powers in various countries, including the United States, the United Kingdom, France, and Sweden.
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called the three main parts or organs of government. Each of these branches hasits own place
or station in the whole system of government. The legislative branch is incharge of making
laws, and it is usually made up of a group of people who are elected torepresent the people.
The executive branch is in charge of putting the laws into effect andmaking sure they are
followed. It is usually led by a single person, like a president, primeminister, or monarch. The
judicial branch is in charge of figuring out how the law works andsettling disputes. It is usually
made up of a system of courts, judges, and other legal experts. Each branch or organ of
government has its own distinct station, role, and responsibilities,and there are usually
mechanisms in place to ensure that they remain separate andindependent from one another.
For example, in many countries, the members of each branchare selected through different
processes, and they may have different terms of office ordifferent requirements for
qualifications. Additionally, each branch may have specific powersor limitations on its powers,
which are typically spelled out in a written constitution or otherlegal document. Overall,® the
separation of powers is one of the most important parts ofdemocratic government. It makes
sure that the government is accountable, open, andresponsive to the people's needs and
interests. By giving power to different parts of thegovernment and making sure that each
part has its own job and responsibilities, the separation of powers helps to stop power abuse,

promote checks and balances, and protect everyone's rights and freedoms.

CONSTITUTIONAL STATUS OF SEPARATION
OF POWER IN INDIA

Articles 50, 121, 122, 123, and 246 of the Indian Constitution state that the separation of powers
is one of its most important ideas.’The Indian Constitution provides for a clear separation of
powers between the three branches of government: the legislature, the executive, and the
judiciary. The legislative branch is responsible for making laws; the executive branch is
responsible for implementing and enforcing the laws; and the judiciary is responsible for
interpreting the laws and resolving disputes. The Indian Constitution also provides for a system
of checks and balances that ensures that no branch of government becomes too powerful. For

example, the judiciary has the power of judicial review, which allows it to strike down laws that

& "Constitutional Law: Principles and Policies" by Erwin Chemerinsky
" The Separation of Powers in the Indian Constitution' by Granville Austin This article was originally published
in the Indian Journal of Public Administration in 1966.
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are unconstitutional. Similar to this, the President of India, who is a member of the executive
branch, has the authority to veto laws passed by the legislature. Overall, ®the separation of powers
is a key part of the Indian Constitution and is very important for making sure that Indian
democracy works well. The Constitution says that each branch of government needs to be

independent and answerable to the people. This protects the rights and interests of the people.

AND

CAN WE DISCUSS THIS WITH RELAVANT CASE LAWS?

Sure, we can explain the constitutional status of separation of powers in India with the help of

some case laws.

Keshavananda Bharati v. State of Kerala (1973): In this significant case, the Supreme Court of
India ruled that no amendment to the Constitution can change its fundamental structure. The basic
structure doctrine says that there are some fundamental parts of the Constitution that can't be
changed. The separation of powers between the legislature, the executive, andthe judiciary is

one of these parts.

19S.R. Bommai v. Union of India (1994): In this case, the Supreme Court held that the
Constitution of India is based on the principle of federalism, which requires a clear separationof
powers between the central government and the state governments. The Court held that thecentral
government cannot interfere with the functioning of state governments except in accordance with

the Constitution.

UState of Bihar v. Kameshwar Singh (1952): In this case, the Supreme Court held that the
executive cannot exercise the powers of the legislature and vice versa. The Court said that the
Constitution makes it clear where the powers of the executive and the legislature end and where

the powers of the legislature begin, and that any attempt to blur this line would be against the

8'Separation of Powers in India: A Critical Analysis' by Dr. Ruchi Sharma, published in the Journal of Indian
Law and Society (Vol. 11, Issue 2, 2020). This article goes into detail about how the doctrine of separation of
powers works in India, focusing on the role of the judiciary in keeping this principle in place,
® As discussed in the Journal of Indian Constitutional Law,
10 As discussed in the Journal of South Asian Law,
1 As discussed in"Landmark Judgments That Changed India" by Asok Kumar Ganguly,
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Constitution.

THE DOCTRINE OF SEPARATION OF POWER IN INDIA

India's Constitution protects the doctrine of separation of powers, which is based on the idea that
the government's powers should be split between three separate branches: the legislature,the
executive, and the judiciary. The legislative branch is responsible for making laws; the executive
branch is responsible for implementing and enforcing the laws; and the judiciary is responsible
for interpreting the laws and ensuring that they are applied correctly. In India, the President is the
head of state, but the Prime Minister and the Council of Ministers hold executive power. The
Parliament, which consists of the Lok Sabha and the Rajya Sabha, isthe legislative branch. The
judiciary consists of the Supreme Court, high courts, and subordinate courts. While the doctrine
of separation of powers is a *2fundamental principle of the Indian Constitution, there are certain
exceptions to the strict separation of powers. For example, the President has some executive
powers, and the judiciary has the power of judicialreview to make sure that the legislature and the
executive don't go beyond their constitutionallimits. Also, the Constitution sets up a way for the
different parts of the government to check and balance each other. For example, the President can
veto laws passed by the Parliament, but the Parliament can override the veto with a two-thirds
majority vote. Similarly, the judiciary can strike down laws passed by the legislature if they are
found to be unconstitutional. Overall, the doctrine of separation of powers is an important
principle in India’s democratic system of government, and it helps to ensure that no one branch
of government has too much power. However, the practical implementation of this principle can

be complex and subject to interpretation.

IMPACT OF DOCTRINE OF SEPARATION OF POWER ON
DEMOCRACY

e The doctrine of separation of powers is a key part of modern democracies. Its goal is to
ensure that no one part of the government gets too much power. It divides the government
into three branches: the executive, the legislative, and the judiciary, and assigns specific

powers and responsibilities to each branch.

12 As discussed in the Indian Journal of Constitutional Law
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e The impact of the doctrine of separation of powers on democracy has been significant.
Here are some of its key impacts:

1. BProtection of individual rights: The doctrine of separation of powers helps to protect
individual rights by limiting the power of any one branch of government. This ensures

that no branch can become tyrannical and infringe on the rights of citizens.

2. MChecks and balances: The separation of powers provides a system of checks and
balances among the three branches of government, which helps to prevent abuses of
power. Each branch acts as a check on the other branches, ensuring that no one branchcan
dominate the others.

3. ™ Accountability: Separation of powers creates accountability among the branches of
government. Each branch is responsible for its own actions, and each is accountableto the
other branches and to the people.

4. 16Stability: The doctrine of separation of powers promotes stability in government by
preventing sudden and drastic changes in policy. The legislative branch makes laws, the
executive branch implements them, and the judiciary interprets them. This ensuresthat
policies are implemented consistently over time.

= In short, the doctrine of separation of powers is an important part of modern democracy
because it makes sure that no one part of the government has too much power and that
people's rights are protected. The doctrine of separation of powers helps to make sure that
democracies stay strong and healthy by encouraging accountability, stability, and checks

and balances.

IMPACT OF DOCTRINE OF SEPARATION OF
POWER IN INDIA

The doctrine of separation of powers is a constitutional principle that says the executive,
legislative, and judicial branches of government each have their own set of responsibilities. This

doctrine is an important part of India's Constitution, and its effects can be seen in many different

13 On Liberty" by John Stuart Mill, and "The Constitution of Liberty" by Friedrich Hayek.
14 "The Separation of Powers and the Principle of Checks and Balances" by Joel K. Goldstein.
15 "The Constitutional Logic of Affirmative Action" by Ronald J. Krotoszynski Jr.
16 "The Spirit of the Laws" by Montesquieu, which emphasizes the importance of a stable government for protecting
individual liberty and preventing tyranny. Montesquieu believed that a government with separate branches and a
system of checks and balances was the best way to ensure stability and prevent sudden shifts in power.
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ways.

7Judicial Independence: The doctrine of separation of powers ensures the independence of the
judiciary. This gives the judiciary the freedom to interpret and apply the law without fear of being
punished by the executive or legislative branches. This helps in maintaining the rule of law and

protecting the fundamental rights of citizens.

18Checks and Balances: The separation of powers ensures that no single branch of government
becomes too powerful. Each branch has its specific roles and responsibilities, and they act as a
check on each other. This helps to prevent the abuse of power and ensures that the government

functions in the best interests of the people.

BConstitutional Amendments: The executive and legislative branches can't change the
constitution too much because of the doctrine of separation of powers. This makes sure that the

constitution stays a stable document that protects citizens' rights and freedoms.

20Administrative Efficiency: The separation of powers allows each branch of government to
focus on its specific duties and responsibilities. This leads to greater administrative efficiencyand

helps in the smooth functioning of the government.

21Electoral Process: The doctrine of separation of powers ensures that the electoral process isfree
and fair. The executive cannot use its power to influence the outcome of elections, and the
judiciary is independent enough to ensure that the electoral process is conducted in a transparent

and unbiased manner.

17 »geparation of Powers in India: Myth or Reality?" by Upendra Baxi, which examines the role of the judiciary in
ensuring a separation of powers in the Indian political system.

18 »Separation of Powers, Checks and Balances, and the Indian Constitution" by A.G. Noorani, which provides an
overview of the constitutional provisions related to separation of powers and checks and balances in India and their
practical implications.

19" The Role of the Judiciary in the Constitutional Amendment Process in India" by A.K. Sen, which analyzes
the evolving jurisprudence on the role of the judiciary in reviewing constitutional amendments in India.

20 Administrative Law and the Separation of Powers in India’ by Arvind P. Datar, which provides an overview

of the legal framework governing administrative action in India and its relationship with the doctrine of separation of

powers.

2L " The Impact of the Doctrine of Separation of Powers on Electoral Laws in India" by Sanjeev Kumar gives

an overview of the constitutional provisions about separation of powers and how they affect electoral laws in India.
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In conclusion, the doctrine of separation of powers is an important part of the Indian Constitution,
and its effects can be seen in many parts of government. It makes sure thecourts are
independent, gives checks and balances, limits the power to change the constitution, makes

government work better, and makes sure elections are free and fair.

LET'S DISCUSS HOW SEPRATION OF POWER WORKS IN

DIFFERENTCOUNTRIES
UNITED STATES OF AMERICA(USA)

22The Constitution of the United States of America is based on the idea of "separation of powers."
This means that the federal government is made up of three separate branches: the legislative,
executive, and judicial. This system of checks and balances is designed to preventany one branch

from becoming too powerful and to ensure that each branch can act as a check on the others.

The Senate and the House of Representatives, which together are called Congress, make upthe
legislative branch, which is in charge of making laws. The President is in charge of theexecutive
branch, which is in charge of enforcing laws and policies. The judicial branch isresponsible
for interpreting laws and consists of the Supreme Court and other federal courts. The Constitution
grants specific powers to each branch of government, which are outlined inArticles I, 11, and I1I.
For example, the legislative branch has the power to enact laws, declarewar, and regulate
commerce. The executive branch has the power to veto laws, makeappointments to federal
positions, and negotiate treaties. The judicial branch has the power to interpret laws, determine
the constitutionality of actions taken by the other branches, and resolve disputes between states.
In addition to #These specific powers, each branch of government has the ability to checkand
balance the other branches. For example, the President can veto laws passed by Congress, but
Congress can override a veto with a two-thirds majority vote in both the Houseand the Senate.
The Supreme Court can declare laws unconstitutional, but Congress can passa constitutional

amendment to overturn the Court's decision.

22 The Federalist Papers, a set of essays written by Alexander Hamilton, James Madison, and John Jay,
give more information about the goals and reasons behind the separation of powers in the United States.
23 " The Presidency and the Constitution' by Edward S. Corwin, which provides a historical analysis of the
development of the presidency in relation to the system of checks and balances.
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The separation of powers in the United States has been tested and refined over time through the
workings of the government and the judicial system. While there have been instances where one
branch has overstepped its bounds, the checks and balances provided by the system have largely
prevented any one branch from becoming too powerful. In general, the separation of powers has

been a key part of keeping the American system of government stable and effective.

BRITAIN (UNITED KINGDOM)

The separation of powers in the United Kingdom operates differently than in the United States.
Unlike the United States, the UK does not have a written constitution that outlines the specific
powers and responsibilities of each branch of government. Instead, the UK has a system called
"parliamentary sovereignty,” in which the parliament is seen as the country's highest legal

authority.

In the UK, the executive branch, which includes the Prime Minister and the Cabinet, is drawn
from the elected members of the legislative branch, which is the Parliament. The judiciary, which
is the third branch of government, is independent of the executive and legislative
branches.?*However, in practice, the separation of powers is less rigid in the UK than in the United
States. The Prime Minister and the Cabinet are members of Parliament and are accountable to
Parliament, which means that the executive and legislative branches aresomewhat intertwined.
Parliament can also pass laws that override judicial decisions. This limits the power of the
judiciary. Despite the less rigid separation of powers in the UK, there are still mechanisms in
place to ensure that each branch of government can check and balancethe others. For example,
the judiciary can strike down laws that are deemed unconstitutional, while the Parliament can
hold the executive branch accountable through mechanisms such as votes of no confidence and

impeachment.

2 A, V. Dicey's "Introduction to the Study of the Law of the Constitution™ is a seminal work on the UK
constitution and is widely regarded as a classic text on the subject. The book explains the idea of parliamentary
sovereignty, which is the basis of the UK constitution, and talks about how the judiciary interprets and enforces the
law
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CANADA

The separation of powers in Canada is similar to that of the United Kingdom, but with some
differences. Canada has a parliamentary system of government with a written constitution that
outlines the powers and responsibilities of each branch of government. The Prime Minister
and the Cabinet are in charge of the executive branch, which is in charge of running the nation.
The Queen of Canada's representative, the Governor General, chooses the Prime Minister.
However, the Prime Minister must keep the confidence of the House of Commons, which is the
elected body of the legislative branch. The legislative branch is made up of two houses: the House
of Commons and the Senate. The House of Commons is the lower house and is responsible for
passing laws and approving budgets. The Senate, which is the upper house, is in charge of
reviewing and amending laws passed by the House of Commons.The judiciary is the third branch
of government and is responsible for interpreting the law and resolving disputes. The federal and
provincial courts are both parts of the judiciary, which is separate from the executive and
legislative branches. Like in the UK, the separation of powers in Canada is not rigid, as the
executive branch is drawn from the legislative branch and is accountable to it. Also, the Governor
General, who is the Queen's representative, has certain constitutional and ceremonial powers,
such as the ability to choose and fire the Prime Minister and to prorogue or dissolve Parliament.
However, 2°there are still mechanisms in place to ensure that each branch of government can
check and balance the others. For example, the judicial branch can say that a law is not in line
with the Constitution, while the legislative branch can hold the executive branch accountable
through things like no-confidence votes and impeachment. Also, the Governor General's powers
are mostly symbolic and for show, and the Prime Minister must keep the House of Commons'

trust in order to run the country well.

GERMANY (DUTCHLAND)

?6The German system of government is based on a concept called ""Gewaltenteilung," which

translates to the separation of powers. In the German Basic Law, which is the country's

25 "The Canadian Constitution™ by Patrick J. Monahan and Byron Shaw, which provides an overview of the
Canadian constitutional system and explains how the different branches of government interact with each other. The
book talks about things like how the federal government and the provinces share power, how the courts interpret the
Constitution, and the principles of responsible government.
% "German Law Journal™ publishes articles on various aspects of German law and legal theory, including
constitutional law and the separation of powers.
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constitution, this idea is written down. The Basic Law divides power among three branches of
government: the legislative, executive, and judicial. The Federal Parliament, or Bundestag, and
the Federal Council, or Bundesrat, make up the legislative branch. The Bundestag is responsible
for passing laws, while the Bundesrat represents the interests of the individual German states in
the legislative process. The President appoints and the Bundestag approves the Chancellor, who
is in charge of the executive branch. The Chancellor heads the Federal Government, which is
responsible for implementing the laws passed by the Bundestag. The judicial branch includes
federal and state courts, with the Federal Constitutional Court serving as the highest court in the
country. The courts are responsible for interpreting the law and resolving disputes. In Germany,
2"The principle of the separation of powers is taken very seriously, and there are mechanisms in
place to ensure that each branch of government can check and balance the others. For example,
the executive branch has to answer to thelegislative branch because the Chancellor needs the
support of the Bundestag to run the country well. The judicial branch can also say that laws or
actions taken by the executive or legislative branches are against the Constitution. Furthermore,?®
The German Basic Law places a strong emphasis on individual rights and freedoms, and the
Federal Constitutional Court has the power to strike down laws that violate these rights. This
ensures that the principle of the separation of powers is used to protect the rights of citizens and
prevent abuses of power. Overall, the German system of government is based on a strong
commitment to the separation of powers. Each branch of government plays a different and

important role in making sure the country is run well and fairly.

CRITICISM OF SEPARATION OF POWER

Even though the idea of separation of powers is a key part of modern constitutional democracies,
it has also been criticized from different points of view. One of the criticisms ofthe separation of
powers is that it can lead to inefficiencies and gridlock, especially in cases where the different
branches of government are controlled by different political parties with conflicting agendas. This
can result in a lack of progress on important issues and even lead to government shutdowns, as

seen in the United States in recent years.Another 2°criticism of the separation of powers is that it

27 "The German Constitution: A Comparative Study" by Donald P. Kommers and Russell A. Miller and
""Constitutional Law in Germany'* by Horst Dreier provide in-depth analysis and commentary on the principles
of separation of powers and checks and balances in the German system of government.
28 "The Federal Constitutional Court of Germany: A Guide to its Practice and Jurisprudence™ by Michaela Hailbronner
and Philipp Dann
2 "'Democracy in America' by Alexis de Tocqueville,
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can be difficult to maintain a strict separation in practice as there is often overlap between the
functions of the different branches of government. For example, the executive can have a role in
the legislative process by proposing and vetoing bills, while the legislature can have a role in the
executive process by confirming presidential appointments. This can lead to confusion and
disputes over which branch of government has the ultimate authority in a given situation. Finally,
some critics argue that the strict separation of powers can be too rigid, preventing the government
from responding effectively to crises or changing circumstances. This is especially true when
action needs to be taken quickly, likeduring a national emergency or a major economic crisis,
and the different parts of thegovernment can't work together well. Overall, while the concept
of separation of powers has its strengths, it also has its limitations and potential downsides. As
with any system of government, it is important to balance the benefits of separation of powers

with the need for effective and efficient governance.

THE BENEFITS (Merits) SEPARATION AND
DISADVANTAGES (Demerits) OF POWER

Merits of separation of power

' Creating a system of checks and balances
' Protection of liberty and rights

' Encourages order in governance

' Improvement in government efficiency

' Prevents abuse of authority

' Achieves judicial independenceDemerits of separation of power
' Not in favour of the welfare state idea

' Unrealistic in and of itself

' Not completely achievable

' Could cause confusion and deadlock

' Power inequality

' Could upset the balance of power
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CONCLUSION

In the end, separation of powers is one of the most important ideas in modern constitutional

democracies. In India, this idea is written into the Constitution, which makes it clear that the

executive, legislature, and judiciary all have different roles. While India’'s system of separation

of powers shares similarities with those of the US, Britain, Canada, and other countries, there are

also notable differences. For example, India has a strong judicial review system that lets the

judiciary throw out unconstitutional laws. In some other countries, likethe UK, parliamentary

sovereignty limits the power of the judiciary in this way. Still, the principle of separation of

powers is one of the most important parts of a democracy. It makes sure that no one part of the

government has too much power and protects the rights and freedoms of citizens.

9.
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